
3Kqq86r HNf?rv
Office of the Commissioner

WI awa, 31+N „F,q„R „,Rn,.T
Central GST, Appeals Ahmedabad Comhissionerate

shlila gq©, nIng XI;t, nF©TaT+ 36ddldld-380015
GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : WMJ&sl32wBbInM)aagE,b

By&B&D_P_o_ST
DIN:- 20240264SW0000555FA4

WeT TRgIT / File No

q

Order-In –Appeal and date

=afka%=n Trqr /
Passed By

i
Date of Issue

A

AHM-EXCUS-00 1-APP-288/2023-24 ald
26.02.2024

#Trqdq§q, aiTEm (Gr§a)

Shri Gyan Chand Jain, Commissioner (Appeals)

28.02.2024

mi-=T-&mr-In-Origjna1 No. MP/318/DC7S
17.03.2023 passed by The Deputy Commissioner, Central GST, Division-IV
Ahmedabad South

wfta®ufvrqqGirqar /
(q) I Nam6 and Address of the

Appellant

M/s. Balaji Goods Carriers
Nr. Mittal Chamber, opp. Way Weight
Restaurant, Narol Char Rasta, Narol
Ahmedabad - 382405

a qf% IV wftv-wtw + ydujy qEqq qreT e at q8 sy ©Ttqi b SIft wllPwIQ gIt gmt, It! vwr
qf#qTft%tWflV wm w6wrwqqq wgK%tv6me,§Inf%q+qrkqr+fRva§v6Tr el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Wta vivrt vr !qftwr slr&r:-

Revision application to Governlneat of India:

(1) Mhrwqr€qqr7vvfWrv, 1994 ;Ft wravaaf\+q7TVTTvqrq6 bva+ wh TIHfr
av-wro % vqq qtq6 % gaia !qftwr wM ©gfFr TIf%, WtT Tt©K, RT +qrR4, TrqH fhmT,
4=trIM, dtm gnr wn, +€qqpf, #fM, rroo01 fr=6TqFR RTf# ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) qftnq€t€TtT %vrq&+v4t'Ht©fwrn wilMr WTvn vr wv qTaTtV qr fM
WTrrn&qwt WKwn+vr@8vrasvqnt +, qr fM WKRrnvrwrnqqTiq€fqdlnwrif
nf#fT wvrrn ifr vm#Ivfwnbavs{ jrl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) wta % vw fqtft ag vr net + fhlffRv vr@ qt qr vm % Rfhrhr +
uqr€qq@+ft+z%vrq++qtvna hvw WitTy qr viv +fhmt7 $1

1



In case of rebate of duty of excise on goods exported to anY countrY or terrItorY
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qR wm Tmmf®R7rvnv bW (+nv WWW #) MaWR wn mV 81

In case of goods exported outside India export to Nepal or Bhutan, wlthout
payment of duty.

(q) #Rvnqnq#tunqqgr© bTwmv%f&Rqt qP%% Vm# x{%3hq& mtv a qI
gIRI R+ Rw % !QTf8q BiT]Th) HO+ + gTa qTltd # Wm qI qT VTR + RTF Hf©fbFI (+ 2) 1998

urn l09 grtrfRIBf# Tq§l

CrecKt of aly duty allowed to be utilized towards pa:Went of excise dutY on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) j-r#r®nqv w (BrO+) Rqqlqql), 200r %fhm 9 % ©afafRf+fIg wmd@TV?8 fa
xfm + tnT 3BtqT + gn gTkqT tBd RTYq tT ,hi TTIt + TO,rajd-gTtg v{ wfM wt€ a qr-d
vM h TIT,r BR,r ,w+ R,iT gmT vr@I atA tim ©TKT q m px efht + data wra 35-s t
R,tRT©%!'TmT% vqg% vrqaTK-6TMrT#Vit'ft#tnf8{'

The above apphcadon shall be made in duphcatd in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months hom the date
on wah the order sought to be appealed against is communicated and shall be
accompmied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan eddencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfhm 3RW%VPr q8+eMtqvT 74 qT© vdnw&qq ®cR @It 200/- =MW #
WNBaTad+©Tt6TqqTr©t @rn8'drrooo/-#=ftVjqVTq#tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn qq ##hr ®rTqqq@v+6qTqT©nqhr nmTf&qar#vftwft©-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MRr Rqr€T qj@ siftfDIT, 1944 ft nRr 35-dt/35- 1 + gate:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ad®®dqR-qR+©Tw©jTR%TTrqr#%#@,T+a+Trq++#Hqr©, MT
@qrqq %aq ut tvr@ wft6fhr HrmTfbmF Ma) #t qf4Fr Wr =ftfB6r, ©6qqTRTT + 2-d mRT,

gtgIgi vm, vwn, ftlTtTFR, g§qRT©TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rld£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a' fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate bubl:ic
sector bank of the place where the bench of any nominate public be££Qr__bank of the
nIace where the bench of the Tribunal is sit



(3) ’=rfi sv qTtqr + q{ IF qTtqfF vr WiT&qt On 8 Ht vM IF qt@r h fRq =$tv vr !=TVTV wW
#r+fbn.WFm qTf%ql€ aw bOt sufI f# fM q€t6rftqqt % fw qqTfhM wftM
qmTfhqwr#rTqwftvqrMqm©n#Tqwq©r%nvvr€ 1

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @rqr@ gw aif&inN r970 vqr €Ritfb7 qt glqHt -1 % 3Mf€ f+uffQ:e t%1' qPR 3n

mRm qr T+mtv V=rTf+qR fhhq nf&vrft # greer + + n+q gt qq IBn v 6.50 q8 vr @mr@q

qr©farawn€TmqTfiF I

One copy of application or o.i.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qqaltkf&7vmMtafhkpr W+qT+fnFft #tin $ft&7mwqfqrfhnw€r8qt #hIT

q!@, b;gbr@nRT eNV{§qTqT wftdhramTf&Bar (qRffqf&) f+Fr, 1982 +fReT%1

Attendon in invited to the nIles covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dwnqv6,iMr©wm gmT{+qT®wftBfhi=wTf&qwr (f%vh) qbvfl wftRt %gwr&
+ qJalqi Jl (Demand) q+ + (Penalty) Fr 10% 1{ VqTqqTT gfqqTf eI Wtf%, Hf&qaT if VTr

10 M vw el (Secdon 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

MR mIIK qj@ sit tqTqV b &M, qTTfBV 6Prr HMT a vHF (Duty Demanded) I

(1) & (Se,tion) IID + d@ R8fftv nf#;
(2) f8nTgahaa bfia#tuRn;
(3) €Faahf+fhHt +fbnt6%T®brufPrl

q€1jqq['dftTWftV tvB alf wn#tq©qT+VWftV’af®Vq<+hfRql{qlfqqTfm
Tvr iI

For ml appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that {he pre_deposit amount shall not exceed Rs. IO ('rores. It may be noted that the
pre_deposit is a rnandatory condition for Hmg appeal before CE)STAT. (Section 35 C
(2A) and 35 F of the Central Excise Ac.11 1944> Secdon 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service TaxI “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
unount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qI meeT b vR wHy qlm qt'1 % VVW qd W gmT W =rr WV fqVTftV €r at qPr RR TIll

q,q, i. 10% !q,miTt aT qd+qd wgRqTR,r 8aT WT% 10% WqT4t qT wiOil
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and penHYJF,in dlspute’

’'--’”““’'--*-'*-“*"“'” @eX
tIRes );),% vt>\ - -' q- / .;;,ry

a



F. N,. GATPb/CO$a/STP/4272/2023

ORDER-IN-APPEAL

The present appeal has been filed bY Pl/s Balaji Goods

Carriers, Near Mittal- Chamber, OPP. WaY Weight Restaurant, Narol

Cha Rasta9 NarOl9 Ahmedabad_ 382405 (hereinafter referred tO as

'the appetlantl against Order in Ori#nal No. MP/318/DC/Div-

tV/22-23 dated 17.03.2023 [hereinafter referred to as 'impugned

order'] passed by the Deputy Comtnissioner, CGST & CEx,

Division-IV, Ahmedabad South Commissionerate [hereinafter

referred to as ' adjudicating authority’\.

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. ACWPS4354BSTOOI and

engaged in providing transportation services. As per the
information received from the Income Tax department

discrepancies were observed in the total income declared bY the

appellant in their Income Tax Return (mR) when compared with

Service Tax Returns (ST-3) filed by them for the period F.Y. 2015-

16 & F.Y. 2016-17. Accordingly, in order to verify the said

discrepancy, the appellant were calling for the details of services

provided during the period. But they didn’t submit - any reply.

Further, the services provided by the appellant during the relevant

period were considered taxable under Section 65B(44) of the

Finance Act, 1994 and the Service Tax liability was determined on

the basis of value of 'Sales of Services’ under Sales/Gross Receipts

from Services (Value from mR) or “Total amount paid/credited

under Section 19':+C, 1941, 194H & 194J of Income Tax Act, 1961”

shown in the ITR-5 and Taxable Value shown in ST-3 return for the

relevant period as per details below :
Period
(F.Y.)

Differential
Taxable
Value
(in Rs.)

Rate of
abatement
(Transporter)

Taxable
value after
abatement

Rate of
Service
Tax
incl
Cess

14.5%

Service Tax

liability to
be
demanded
(in Rs

2015-
28,41 ,505/16

2016
30,92,436/17

70c70

70%

8,52,452/ 1,23,605/

9,27,73 1/ 15c70 1,39,159/

2,62,764/pjTt TB

\- „. # //



F. No. C}APPL/COM/STP/4272/2023

3. The appellant was issued Show Cause Notice No. 1V/DIV-

IV/SCN- 181/20-21 dated 21.12.2020 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.2,62,764/-

under proviso to Section 73(1) of Finance Act, 1994 along with

applicable interest and penalties.

4. The SCN was adjudicated ex-parte \ride the impugned order
wherein :

> Service Tax demand of Rs.2,62,764/- was confirmed under

Section 73(1) of the Finance Act, 1994 alongwith interest
under Section 75 of the Finance Act, 1994.

> Penalty was imposed but not ascertained under Section 77(1)

of the Finance Act, 1994.

> Penalty of Rs.10,000/- was imposed under Section 77(2) of

the Finance Act, 1994.

> Penalty of Rs.2,62,764/- was imposed under Section 78 of the

Finance Act2 1994 with option for reduced penalty in terms of

clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred

this appeal on following grounds:

> The appellant is a sole proprietorship firm2 engaged in the

businebs of transport of goods bY road/goods transport

agency service and is be©ing registration no '

A(-WPS4354BSTOO 1 .

> They submitted that it was clarified that certain part of
income from Sale of Service to body coTporate were earned

from transportation of goods via road whi£;}},_iP.. also said as

goods transport agency (GTA) which is #:+e +.:er reverse
aIn part

"T-=''*='==:;-=’;“'==T'===“’WE@



E. N,. GAPPL/COM/STP/4272/2023

of income from sale of service to other unregistered assessee

were earned which is covered under Forward Charge

Mechmlism. Due to this reason value of services rendered to

body corporate is not included in Service Tax RetUrn; however

income tax return has included both services rendered to

body corporate mld unregistered assessee. The Appellant

while Rling Service Tax Return has not added suppIY to BodY

Corporate in his return and declared onIY sales value of

unregistered assessee and proper tax liabilitY has been

discharged accordingly.

> They further submitted that for the F. Y. 2016-17 & 1;t quarteY

of F.Y.2017-18 (ie. till 30.06.2017) the audit was conducted

by Service Tax Department on 07.12.2021 and all para was

settled between the department and appellant and required

recovery was also made, so there should be no question of

issuing notice for the same year for which audit is conducted.

They produced the audit report for reference.

> They requested to quash and set aside the impugned order on

the above grounds.

6. Personal Hearing in the case was held on 1:2.02.2024. Shri

Vatsal Sharma, Chartered Accountant, appeared for personal

hearing on behalf of the appellant. He stated that the liability in
Forward Charge has been discharged while in RCM they are not

liable to pay. He requested for two days time to submit additional

documents, if required. He stated that F.Y. 2016-17 audit was

already conducted. At the time of personal hearing, he submitted

ST-3 copies of F.Y.2015-16, Sales Register, Sample Invoices, Audit

Report for F.Y. 2016-17, nR, Form 26AS. If any additional

documents needs, he requested to inform him.

7. 1 have carefully gone through the facts of the case,

submissions made in the Appeal Memo

made during personal hearing and the

ran(lum, oral submissions
g

fac- )n records

6
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E. No. 'C}APPl'/'cowr/STP/4272/2023

The issue before me for decision in the present appeal is whether

the demand for Service Tax amounting to Rs.2,62,764/- confirmed

alon@th interest add penalties vide the impugned order in the

facts and circumstances of the case, is legal and proper or

otherwise. The demand pertains to the period F. Y. 2015-16 & F. Y
2016- 17.

8' it is observed from the case records that the appellant are

reglstered under Service Tax and have filed their half yearly Service

Tax Returns (ST-3) during the period F. Y. 2015_16 & F.y.2016_17

However, the SC:N in the case was issued only on the basis of data_

received from the Income Tax department and impugned order had
also been issued ex-parte.

8'1 I and the appellant is a sole proprietorship firm, engaged in

the business of transport of goods by road/goods transport agency

service and registered under Service Tax vide Registration No.

ACWPS4354BSTOOI. TheY have submitted copies of the Service

Tax Return> -Sales Ledger, Reconciliation Statement for Service Tax

habili V in RCM & FCM, Sample Invoices, ITR, From 26AS, Final

Audit Report –CE/ST-268/2020-21 dated 23.12.2021. They also

claimed that in terms of NoU8cation No. 30/2012-ST dated

20.06.2012 the recipient of service would be liable to pay service
Tax

8.2 Upon examining the above mentioned submissions and facts

of the case, I find that the appellmrt have already discharged

service tax on Rs. 22,06,526/- under Forward charge method

under Section 68(1) of the Finance Act, 1994, where th_ey charged

and collected service tax from only five following service recipients

(1) M/s Renuka Marketing, (2) M/s Sai Marketing, (3) M/s Sai

Plastic .Industries, (4) Shree Shayam Trading Co. and (5) M/s
Jagannath Enterprises, which is evident from the scrutiny of

periodical ST-3 returns and sample copies of invoices submitted by
/-

the appellant. The summary of reconciliation pf4te£rlent,-.pf service' ' ' f.SX>' '-–-'-":{:_zu \
tax habihty in RCM & FCM, Service Tax Retur4:g:’ IT#his-'§4+nder:

< : : > • • • H : I);7



F. No. (JAPPL/COM/STP/4272/2023

Reconciliation
Servi

Taxable
Value

Taxable
FCbA Value

Period
(F.Y.)

Income
declared
in ITR

Income
declared
in STR

Differential
Taxable
Value
(in Rs.)

Taxable
Value
under
RCM

2015
16

2016
17

50,48,031 1 22,06,526 1 28,41,505 28,41,505 1 22,06,526 1.22,06,526 1 o

62,07,764 1 31,15,328 1 30,92,436
Tmpartme=i==lrea7y=lduct ici

audit for this period and all Revenue
Para has been settled

9. In respect to the demand confirmed on the taxable value

amounting to Rs. 30,90,436/- pertaining to the service provided by

the appellant during the F.Y. 2016-17, 1 find that this demand is

not tenable as the appellant’s accounts have already been verified

by the Service Tax Audit, Ahmedabad and all objections raised by

the audit team was already settled. Hence the appellant is not

liable to pay service tax in F.Y. 2016-17.

10. As regards to the impugned amount Rs. 28,41,505/- during

F. Y. 2015-16, 1 find the appellant have submitted Sales Register,

sample L/R copies/Consignment note copies pertaining to service

provided to the recipients, who are liable to pay service tax under
RCM.

“Goods transport Agency” means any person who

proth(ies sert; ice in relation to transport of goods by road

and issues consignment note, by tuttatever name catteci',

On reading the said definition of Goods Transport Agency and

submission made by the appellant, I find that the appe11mlt ae
providing service of Goods Transport Agency. Further, I Had that

the payer of freight is liable to pay service tax in the light of
NoFification No. 30/2012-ST dated 20.06.2012. After verification of

conslWlnent notes copies submitted by the appellant, I find that in

these cases, the appellant provided service to those firms which are

liable to pay service tax under RCM in terms of Notification No

30/2012-ST 'dated 20.06.2012. Hence) the appellant are not held

llable to paY service tax on the income a£nQunting to Rs

28,41,505/- during the F.Y. 20r5-16. Due ;dHl&q n.di„g, I
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F. No, GAPPL/CIOM/STP/4272/2023

am of the considered opinion that the appellant are not liable for

service tax. Consequently the question of interest and penalties

also does not arise.

11. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax, in

respect of income received by the appellant during the Financial

Years 2015- 16 and 2016-17, is not legal and proper and deserve to

be set aside. Accordingly, 1 set aside the impugned order and allow

the appeal filed by the appellant.

12. Accordingly, the impugned order is set aside and the appeal

filed by the appellant is allowed.

13. wftR6at€rav##iT{wftv©rfhlau©KtMaft++fbnvrme [

The appeal filed by the appellant stands disposed of in above

terms .

WW ( vgWR)
Dated: Q(AFebruary, 2024

/Atte

arab;k
ddtJud, a§qa©TR

By RBGD/SPBED POST A/D

M/s Balaji Goods Carriers,
Near Mittal Chamber,
C)pp. Way Weight Restaurant,
Narol Char Rasta, Narol,
Ahmedabad– 382405.

To )
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Copy to :

1.

2.

3.

4.

The Principal Chief Commissioner, CGST and Central Excise,

Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad

South

The Deputy/ Assistant Commissioner, CGST & CEX, Division

IV, Ahmedabad South Commissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad,

for publication of OIA on website.

Guard file

PA File

t/f
6

{}):i
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